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ten g legislator wishes to frame rules imposing liability for
act or omission he may deseribe the faets which constitute
ff'enc:e, establish the penalty, but make no explicit mention
he offender’s state of mind. Sometimes the effect of such a
miulation is to create an offence of strict liability in which
person who does what he should not or emits to do what he
ould is liable irrespective of his state of mind (!). Sometimes

)} The T’ang code (first promulgated in 619 A.D. and the earliest
; 1 Chinese codes to survive in its entirety) is the most significant piece
légjislation in the history of South Kast Asia. Not only did it form the

for many of the successive dynastic Chinese codes (some of its
visions still appearing in the Ch'ing code which remained in force
il 1911), but it passed at various times into the legal systems of Korea,
tnam and Japan. It consists of 502 artieles arranged according to
Ject matter in 30 books, The articles are concerned with the imposition
-sanctions for failure to behave In the prescribed way. They are
ulated in a highly elliptic fashion, often being so brief ss te be
telligible. The most important part of the code is that of the com-
leritary added in 658 A.D. which explaing the meaning of each article
1d- often adds further information, The commentary, a model of legal
cision and analysis, is an integral part of the code. There is as yet no
omplete translation in a Western language. W, Jomnsow is in the course
£ preparing an English translation, the first volume of which (covering
‘the “General Principles” section of the code) has been published (The
'ang Code I, Princeton, 1979). This volume contains a useful introduction
hich may be consulted for further details on the code.

(1) Bubject to possible exceptions constituted by infaney or madness or
e like,
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this is not the case because the description of the offence containg
a concealed reference to a state of mind. Thug a male imposing
a penalty for theft or robbery in many, although not hecessarily
in all, cases carries an implication that a person who takeg
another’s goods ig liable only where he knows that he has no
right to them. On the other hand the legislator may introduce
in his description of the facts constituting the offence a parti-
cular mental state which is thereby established ag a condition of
liability. This is the case where liability is made dependent upon
the posgsessor havieg a particular intention or DPossessing certain
knowledge. Finally the legislator may use iangnage which makeg
it uwnclear whether 2 reference to a state of mind is being made
or not. He may refer to an act being done by mistake or by acci-
dent or to something not being noticed or berceived. What is
clear ig that the legislator by such langnage wishes to stress that
the offender is liable even though he has not acted intentionally
or with knowledge, though the penalty might be less than in
these cases. What may be unclear is whether he wighes to make
some degree of personal fault on the part of the offender a con-
dition of liability. Ts the legislator postulating a “careless state
of mind” on the part of the offender or is he merely saying that
the offender in point of faet has not complied with ecertain
standards or procedures or hag not known or perceived some-
thing ().

The T’ang code contains many examples of all three kinds of
formulation. T propose to concentrate upon an analysis of the
second and third, that is, those which uge language certainly or
possibly referable to a state of mind. Although such language
is varied some key expressions stand out and will provide the
focal points of the analysis. These are K, pu chiieh, pu chih, 18’0,
Wi and shih. Ku in this context can always be transiated by
“intention”, pu chiieh by “not perceive” and pu chih by “not

(2) Discussion of some of the issues raised in this article will be found
in K. Bunaer, Uber die Verantwortlichkeit der Beamten nach klassischem

Serica 9 (19509, 1: T, GERNET, A propos de la notion de responsabilité dang
Iancien droit chinois, in T, Lancrorrr, ed., It diritto in, Cina (1978), 127,
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know?”. Translation of the other terms presents more difficulty,
Frequently ts’0 and wu can be rendered by “mistake” but this
cannot be taken as an exact equivalent in all cases. Shik can be
translated as “mistake” or “accident” but it may carry an
overtone of a failure or neglect to do something. Wu, ts’0 and
shih have in common the fact that they all normally degignate a
non-intentional act or omission, but whereas this is invariably
the case with w, ts’e and shih are sometimes used in contexts
where it does not seem to be relevant whether the mistake in
question occurred deliberately or not.

Kn

Some general observations may be advanced by way of preface
to the discussion of the usage of ku in the code. Suppose one has
to consider the meaning of intention in the statement “intention-
ally to mix medicine not in aecordance with the prescription
is an offence”. What one might say first is that the word
“intentionally” implies that the mixer intended to perform the
acts necessary for the mixing of the medicine. Then one might
proceed to the more important implication that he mixes the
medicine in the knowledge that he is deviating from the prescrip-
tion. Strictly this is all that should be implied from the word
“intentionally” itself, But the context in which it oceurs, namely
a rule of law which constitutes the mixing an offence, allows one
to go further and imply that the mixing is for an improper or
wrongful purpose, the mixer intending to commit a wrong with
the medicine (*). This particular implied intention (4} must be
distinguished from the motive which the mixer has for commit-
ting the wrong. The phrase “intentionally to mix medicine”
permiits no inference as to the mixer’s motive.

An essential implication of the word “intention” when used
to refer to a state of mind as a criterion of liability is that the

(8) For example it was not mixed as a joke or to demonstrate how not
to mix,

(4) When T speak of “intended” or “intending” I mean something
stronger than “wish”, namely “resolve” or “determine”,
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act or omission in question is performed with knowledge of a
particular state of affairs. Sometimes a rule of law instead of
using the langnage of intention will state that a person is liable
if he does, or fails to do, something in the knowledge that a
particular state of affairg exists. Here what is made explicit is
that element of the state of mind constituted by “knowing” and
what is implied is that the act or omission is done intentionally.
Sometimes the language both of knowledge and intention may
be used. A rule may state that a person who krows that such
and guch is the cage deliberately acts or fails to act in a certain
way (*). One can raise the question, why should g legislator
sometimes prefer the language of intention and sometimes that

penalty on people who behave in a certain way although they
have knowledge of a state of affairs which should induce a
different form of behaviour. Naturally in drafting hig rule he
places knowledge of the state of affairs in the forefront of the
conditions cntailing Tiability (). However the fact of knowledge
itself may sometimes assume less importance in the legislator’s
mind than the objeet to which the knowledge is 1o be put. Where
he wishes to emphasize the wrong committed through possession
of the knowledge the language of intention is breferable to the

of the perpetrator to commit a wrongfui act, that ig, the wrong-
fulness of the determination itself, Tn the case of killing, for
example, the fact that the killer knows that if he does certain
acts his vietim will die ig less relevant than the fact of the
wrongful nature of hig determination to kill. Here the legislator
expresses the rule imposing liability in the langnage of intention
and not that of knowledge.

(5) The code containg numeroug examples of ruleg imposing liability
on account of the offender’s Imowledge of a certain state of affairs,
(6) The code, for example, confains several riles imposging Hability on
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In the code where liability is imposed for an intentional act or
ymigsion the word normally used to express intention is &Lu. The
e-of the term in such contexts is interesting becanse it had
learly acquired a technical legal sense. This can be seen from
‘thefact that it is very rarely used to describe a volitional state
“mind eonsidered purely as an occurrence, independently of
aj;:'n‘y legal consequence. Where the legislator wishes to refer to &
erson’s desire, intention or purpose in this neutral sense he
i‘-mally uses the terms hsin, 4, ni or yii, Conversely these words
ve never used in the formulation of the rules which impose
ability for intention, although they may be used in the commen-
to explain what is meant by the ku of the article Conge-
ently the essential point about the meaning of ku is that it
cpresses such intention as rules of law have determined to be
ne of the constituent elements of an offence. Hence it has to be
derstood in the context of rules of law as a term which is given
meaning by the use to which it is put in the rules. At one level,
therefore, its meaning can be described as functional. It func-
ons as a means by which the law expresses decisions abont
bility in the form: if one has acted %u one is liable. Of course
& not just any decision about LHability that ean be expressed
hy means of the word ku. The core element in the case is that
Derson made liable has intentionally done or failed to do
mething. However the fact that ku not only refers to a voli-
ondl state of mind but also functions as the means by which
ility on account of that state of mind is expressed permits
. egislator considerable freedom in its use. By emphagizing
anction as a means by which lability is expressed rather
1 its reference to a volitional state of mind he ig able to
it to sitnations where the person held Hable has not in faet
tided to do the aet for which he is made liable. For example
one may be held liahle on the ground of %u sha even though

1as not in fact intended to kill the person for whose death
made Hable (3),

_:O.metimes the word wang is used to express what is knowingly
gsely done, e.g., book 12, article 4: book 25, article 14,
3 See further below and efr my The T'ang Code, The Irish Jurist
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What I have said as to the function of %u has to be understood
as the comment; of an externg] observer, someone attempting an
analysis of the langnage of the code in acecordance with criterig
with which its framers may not have been familiar. The Tang
legislators are unlikely themselves io have been conscious of
the function of the word ku in the Propositions abont Lability
that they established or even perhaps to have heen aware of
the precige extent to which it referred to a volitional state of
mind. Tndeed it is doubtful Whether the legislators worked with
a strict or precisely defined notion of intention. They offer no
general definition of ku and the explanationg which are to be
found in the commentaries to specific articleg invoke varying
kinds of states of minq. Hence in the investigation of the mean-
ing of the word &u one has to distinguish between three proces-
ses: the meaning of “intention” considered abstractly, the fune-
tion of ku in statements imposing liability, and the actual
content given to kuy by the framers of the code. It is to this third
Process that T now tyrn.

Sometimes, as in the coniext of killing, the word ku is ex
plained by a phrage which imports the ides of intending or
wishing, Occasionally indeed the word ku itself is used in such
explanatory phrase., Thug Book 2, article 11 speaks of ku sha
and the commentary states that thig expression means “not on
account of fighting or beating or quarrelling but ku kill”. Ky
here can be taken only as “intentionally” or “deliberately”.
Book 18, article 3.ii deals with liability in respect of poisonous
meat and the commentary puts a case in which someone in-
tending harm (hei hsin) deliberately {ku) gives poisonous meat
to an honourable elder wishing (y#) his death. Here a series of
phrages Including %u is used to emphasize the element of intent
in the act. The reason for this unnsnal accumulation of phraseg
expressing the fact of intending appears to lie in the legislator’s
concern to demonstrate g case of Plotiing to kil (mou shay ; the
implication is that the supplier attempted to, but did not succeed
in, killing the recipient, Possibly ku (as distinet from hsin or
y#) is used because it carries an implication of “wrongdoing”
as the content of the intention.
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Jsually kw in the context of killing is explained by the word
Apart from the example just considered one has Book 25,
le 6 and commentary where killing in a fight is distinguished
Jw she on the ground that there is no she hsin (lit. “kill
1y, and the treatment of killing resulting from a fight in
h-gharp bladed weapons ave used as ku she is explained on
ground that there is hei hsin (Iit. “harm/destroy mind”).
jer the presence or absence of an orviginal she hisin is nsed
'fp:Iain a distinction applied to “accidental” killing. If in the
ge of a fight a bystander is accidentally killed the killing
ﬁll treated as falling under the head of killing in a fight
Se there was originally no she hsin, but if several persons
flotted to kill A but by mistake at night kill B instead, the
$ treated as ku she because here there was an original sha
_ ). Tt is clear that the reason for the explanation of ku sha
volving hai hsin () or she hsin is the need to distinguish it
1 killing in a fight where no such intention is present.

equently ku is explained by reference to knowledge of some
iciilar cireumstances (). Book 15, article 12 provides that
“an ox or dog which has once gored or bitten someone is
rdtely let loose (ku feng) by its owner and kills or injures
son the owner is liable on the ground of killing or injuring
fight with a decrease in penalty of one degree{®). The
entary explains bu fang as meaning “krnowing that the dog
ier animal has the disposition and ability to gore, kick or

Book 23, article 4, final question and reply.

Hai hsin may mean either intent to injure or intent to destroy. It
ave the latter sense here,

.:_Sometimes the phrase “not by means of the truth” is used to
Liin‘the meaning of ku (e.g. book 9, article 2; book 25, article 23). This
es:the implication that the true circumstances are known but dis-

Interestingly the previous article provides that if a dog or other

al is deliberately let loose and kills or injures someone else’s animal,

ase is treated as falling under the head of ku killing or injuring. The

that an animal is less important than a buman being and therefore

ctSfa smaller penalty if it is Killed or injured seems to have influenced

atmen{ of the case and led to its being classified as ku killing or
g.
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bite”. Tn the case of meat which has become poisonous it is
stated that a person who knows that the meat has already
caused illness but deliberately (ku) gives it to another to eat is
liable for any resulting illness or death ("). Here ku is explained
as kmowing the meat is poisonous and yet giving it to another.
Possibly the word ku is inserted {although it appears redundant)
to reinforce the point about knowledge, or possibly it carries an
added implication of “intending to do wrong” (™). There are
many cases in which liability is imposed on an official for
deliberately giving a wrong judgement {kw ju ch’u). Although
little is said by way of explanation of ku its basic sense seems
to be that the official made liable knew cireumstances which
should have prevented his reaching the decision which he did
reach (®). Again there are many rules in the code which impose
a liability on an official who deliberately allows (ku tsung)
someone to do & prohibited act. In this context low is explained
as knowledge of the relevant circumstances. For example book 7,
article 1 prohibits unauthorized entry of inter alia the imperial
ancestral temple and provides that the guards who deliberately
allow (ku fsung) unauthorized persons to enter are guilty of the
same offence. The commentary defines ku as “knowing they are
not proper persons to enter but letting them enter” (9.

A different state of mind which might be invoked as explana-
tory of ku is that which evidences the motive for the act. Thusg
book 18, article 6.i. imposes a penalty for destruction of, or
injury to, a corpse. The note to 6.iii states that in all cases the
thonght or purpose is hatred {0}, and in the commentary there
is a further explanation to the effect that “injure” means
“deliberately (ku) injure” and that there is no malicious mind
or hateful intent (o hsin) where the person who has desiroyed or
abandoned a corpse has acted in accordance with the instructions

(13} Commentary to book 18, article 38.ii.

(14) Other cases where ku is defined in terms of knowledge: book 20,
article 9; book 25, articles 7, 14.

{15) Cfr book 5, article 4.ii; book 25, article 23 ; book 30, article 1.

(18) Similar cases: book 7, article 17; book 25, article 9, question ; book
26, article 18; book 28, article 7.
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he:deceased. If one puts all this together one obtaing the
ression that deliberately to destroy, abandon or injure a
rpsé;_was understood as the performance of these acts from a
e of hatred. The reason for explaining %u in this context by
rence to motive is supplied by that fact that someone might
'tentmnaﬂy destroy or abandon (or perhaps even injure) a
rpse without committing an offence, ag where he had received
Jngtructions from the deceased so to act.

ool 23, article 13 punisheg by strangulation sons or grand-
who accuse their parents or paternal grandparents of an
‘e; The commentary explaing that the duty of the son is
ise and admonish his parent; he ig not to cast aside proper
uct and out of perverse feeling deliberately (ku) inform on
arent. The implication is that the son acts out of a perverse
6 of hatred or dislike; the word ku (strictly unnecessary)
rs to have been added to emphasize the wrongfulness of the
informing where it proceeds from such a motive.

ool 25, article 17 provides that those who induce others
comriit an offence (whether the latter knew or not) and then
cure their arrest or denunciation in the hope of obtaining g
;rd or from a motive of hatred or jealousy, are liable to the
e penalty as those who commit the offence. The commentary
dealing with the cage of those who are unknowingly induced
ommit an offence states that they are deliberately (Fou)
_tmpped. Probably ku refers to the motives of wishing to
in‘a reward or of hatred or jealousy mentioned in the article
again emphasizes the wrongful nature of the betrayal as
eeding from such motives.

'O'ok 27, article 3.ii provides that deliberately (ku) to break
n-a dike with the result that someone is killed (by the escape
Water) is Ju sha. The commentary explains kw as “not on
ount of stealing water but because there is dislike or a grudge
fear that the water will harm oneself”. The reason the legis-
or has to understand {ku} here in terms of the particular
otive actuating the person who breaks open the dike is that
does not wish to treat all cases of death resulting from the
tenitional breaking open of the dike in the same way. Where
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the dike is broken open intentionally but the motive is to obtain
water and someone is killed the offence is not ku sha M.

Thus the precise mental state to which %u refers varies
according to the objectives of the legistator. He may, as in the
context of rules imposing liability for killing, wish to stress the
Presence of an intention, resolve or wish to bring about a par-
ticular result., In other cases, as where liability is imposed on
the ground of ku tsung (deliberately allowing), it is more
relevant to stress the fact that the offender knows about, was
aware of, a certain state of affairs, Finally there are cases in
which it is the motive of the offender that constitutes the essence
of the offence, and hence ig specified in explanation of ku. Tn all
cases ku expresses the fact that an intentional aect has been
committed but sometimes it ig explained by reference to a state
of mind other than intending itself, namely that characterized
either by knowledge of a certain state of affairs or by the
existence of a particular feeling or thought constitutin g a motive
for the act.

Tmposition of liability predicated upon intention or knowledge
is often constrasted with that predicated upon some non-infen-
tional state of affairs. The words or phrases commonly found
to express such a state of affairy are “not perceiving” {puw chiieh),
“not knowing” (pu chilh}, and those expressing mistake, ¢s°0, wu
and shil. Tt is clear that these expressions in practically all
tases emphasize the point that the act op omission in question
has not been performed or omitted intentionally or with know-
ledge of a particular state of affairs. Tt is less clear whether they
imply a judgement as to the offender’s state ot mind, that is,
whether they reflect on the part of the legislator a notion that
the offender should have applied his mind more clogely to what
he was doing, with the implication that if he had he would not
have performed the offending act or omission. Did the legiglator
impose liability merely on the ground that the act or omission
had occurred, albeit unintentionally or withoyt knowledge or

(17) The same article (3.1) provides that in this case the penalty for
killing in a tight with a decrease of one degree is to be imposed.



MENTAL STATES AS CRITERIA OF LIABILITY b1

reeption of a particalar state of affairs, or on the ground that
he offender had failed to exercise his mental powers in a normal
or reasonable way (*)? In order to answer this guestion it is
é_éssary to examine the usage of the various phrases which
egeribe non-intentional liability.

"hese phrases are very frequently used in contrast to “knowing
certain state of affairs)” or “deliberately allowing (ku
itg)” (). They express a particular factual state of affairs,
amely that in a given situation the official, guardsman or other
son made liable has not known or not perceived something,
hey do not point to the reason for the lack of knowledge or
‘ception and therefore cannot be taken as expressing a careless
mattentlve state of mind. However either from the context
which the phrase is used or from an explanation added in
e commentary to the article one can often discern the kind of
ation the legislator had in mind. Sometimes it is clear that
-':'éontemplating a situation of strict liability, that is, intends
mere fact of non-knowledge or non-perception of itself to
36 liability. But in quite a few cases the legislator instances
:Iie‘ typical case of Hability one in which there has been some
€ssness on the part of the person who has not known or not
ceived. This does not mean that an act of carelessness was a
._S'sary condition of liability, merely that a particular situa-
1. {evidencing lack of care) was what the legislator primarily
1 mind. It remains possible that liability was imposed even
gh the person who had not known or not perceived could
- that he had been in no way careless. Furthermore some-
ey an act of carelessness does appear to be a necessary condi-
: of liability, or at least of liability to a certain degree of
enalty The article or commentary may specity that in circum-

8)_:1 prefer to put the guestion in this form rather than in terms of
confusing terminology of “objective” and “subjective liability”.

““Not perceiving” and “not knowing” refer to similar though not
ntlcal states of affairs as can be seen from the examples below.
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stances where the “offender” could not reasonably have known
or perceived there is no liability or that the penalty is less than
that for the case where he could reasonably have known or
perceived. The position is not put in this way. The code does not
speak of “reasonably not perceive” or “reasonably not know”.
It describes a particular state of affairs from which the reader
may infer that it was reasonable not to perceive and so on.

I consider a number of the rules from the code imposing lia-
bility on guards or officials in various eircumstances. Book 7 s
article 1.i punishes those who without authority enter the gates
of the imperial ancestral temple or the imperial grave area with
penal servitude for two years. 1.il adds the case of those who
obtain unauthorized entry of these places by climbing over the
walls, for which the penalty is three years penal servitude, and
provides further that the guards on duty at the relevant time
who have not perceived the unanthorized entry in any of these
cages incur a penalty two degrees less than that of the principal
offender. So far as one can tell it is here the very fact of not
perceiving which imposes liability. The exercige of, or failure
to exercise, proper care is irrelevant. 1.iii provides that the
officers on supervisory duty are also liable to a penally, one
degree less than that of the guards. Again the liability is
intended to be strict. Finally 1.iv contrasts the case of ku tsung:
the guards have known the circumstances of the entry and
permitted it. They are subject to the same penalty as thosge
making the unauthorized entry,

Articles 2 and 3 of the same hook deal with cases of un-
authorized entry of the imperial palace and its various sections.
Article 4 then defines further what is to be considered as un-
authorized entry. 4.1 provides that entry by persons who are not
on the register of permitted persons kept at the gates or by those
who falgely take the name of someone on the register iz to be
treated as wmauthorized entry. 4.iii provides that im the case
where a person has falsely taken the name of another on the
register and so procured entry through the palace gates and the
guards do not know this the penalty applicable to the latter is
eighty blows with the heavy stick, a penalty fighter than that
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erwise established for “not perceiving” an unauthorized

e firgt point to note is that the article says “not know?”
dof “not perceive”, The reagon is that the guards have in
erceived the entry; the case is not onme in which the
¢ has slipped in unnoticed. They have noticed him and
‘d him to enter but only because they have been deceived
his identity. Hence the code speaks of “not knowing the
thaf the name is falsely assumed” rather than of “not
perceiving®. The second relevant point is the reason given in the
mmentary for the lighter penalty introduced for this case.
ere a false name (which is on the register) is assumed there
id facie evidence that the person declaring it has authority
nter; it is difficult to distinguish between the authorized
n :iinauthorized entirety from appearance. The implication
at the guards have not been personally at fault. It would
easonable to expect them always to be able to detect just
ppéarance that a person claiming to be someone whose
éié_t”on the register was in fact an unauthorized person.
er words in a concrete situation where there i likely to
r_i"no lack of care and where the guards have been
d there is still liability but the penalty is lighter than
lied in cases of “not perceiving”,

relationship postulated by the code between the principal
of F‘-ﬁ'o__t perceiving” an unauthorized entry and the sub-
: '_a,se of “not knowing” is not entirely clear. Possibly
ving the fact that a falge hame wag assumed” was
ed as falling within the general class of “not pereeiving?”
onstituting an exception to the strict liability imposed
ase of “not Perceiving”. But possibly, and T think even
, the legislators in this context distingnished “not
» and “not knowing (a particular circumstance)” ag
te offences. On this view the latter could not have
éd as a case of “not perceiving” hecause the person
sumed . the false name was in fact perceived by the

o"3_7, article 5 deals with bersons who have by means of falge
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Book 12, articles 1-3 deal with the registration of households
and their constituent members (*). Article 1 establishes the
penalties for cases in which the family head fails to register his
household or registers it incorrectly. “Register” here means to
supply the village headman with the relevant details. Article 2
provides that where the village headman does not perceive the
failure to register a household or the particulars in respect of
which a registration is incorrect he is to receive a punishment
whose severity depends upon the number of individuals omitted
or incorrectly described. If he knows the circumistances he
receives the same penalty as the family head. The conunentary
explains that it is the duty of the headman to superintend the
hongeholds under his Jurisdiction, to receive the “declarations”
{containing household particulars) from the family head and on
their basis to prepare the register. “Not to perceive” an omission
or an error of itself imposes liability irrespective of whether
there has been any aectual carelessness on the part of the head-
man, Yet the stress in the commentary on the headman’s duties
suggests that the framers had in mind primarily a case where
he had been careless in the performance of these duties. Or
perhaps one should say that the agsumption underlying the
provision is that a vigilant headman who carried out his duties
properly would have perceived omissions and errora in the
“declarations” made to him by family heads. Nevertheless it"
does not seem that a headman could in fact plead that he had
taken every care as a defence to a prosecution under the article.

Article 3 sets out the penalties imposed on officials of the
region or district who do not Perceive the omissions or deficien-

mames substifuted themselves ag guardsmen or have procured the gub-
stitution of eothers. The liabiiity of the officers in charge depends upon
whether they knew of and ailowed the substitution (where the penalty is
the same as that of the principal offender) or upon whether they did not
perceive the personsg who had improperly substituted themselves or others
(penalty two degrees less than that of the principat offender). “Not
perceive” rather than “not know” seems o be used becanse the reference
is to perceiving or not perceiving the individuals concerned in the substitu-
tion.
(21} Bee Buwscen, St. Serica § (1947), 17411
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ate officials being liable as accessories) and in the latter
secretaries directly responsible for the register are liable as
cipals and their superiors as accessories. According to the
'_e_ntary the chief officials are liable as principals where
.is no register because it is their duty to check that there
uty which they have “disregarded and omitted {wei shih)”.
appears to be ascription of liability to the chief officials
he ground of their personal fault, that is, their carelessness
iling to check that registers were being kept. On the other
where there is a written register it is the responsibility of
in charge of the records to check that it is in order. If it is
théy are the persons liable as principals. Again it is the
srice of personal fault, failure to check that a register
ted to one is properly kept, which determines who is Hable
'néipa.l. Reduced lability as an accessory is less obviously
d to personal fault (%).

ook 15, article 15 deals with the problem of thefts from
ernment storehouses. 15.1 provides that those in charge of the

9} BUNGER rvemarks, op. cit, 175f, that the provincial and district
als {unlike the village headman) were not in a position personaliy
sgithat the families within their jurisdiction had performed their duty
eé‘l'ster, and adds: “sie waren vielmehr auf die Ausiibung ihrer all-
nen Aufsichispflicht tiber die untergeordneten Behdrden davernd zur
tigen BErfilllung ihrer Aufgaben anzuhalten. Wenn sie nun trotzdem
dem Gesetz fiir die genannten urspriinglichen Taten verantwortlich
und bestraft wurden, so kann die Begriindung dafiir und eine
Hd:.der Kreis- und Provinzialbehdrden nur in einer vermuteten oder
ijeit_:en Verletzung ihrer allgemeinen Aufsichtspflicht gefunden werden”.
_iiot sure that this takes adequate account of the explanation in the
:éu'i:ary to article 3.4 which in fact BuNeEr neither mentions nor
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guards should search persons leaving the storehouse and estab-
lishes a penalty for failure to search. It further provides that
i, as a result of failure to search, persons are enabled to steal
goods the gnards in charge receive a penalty two degrees less
than that of the actual thieves. If it is night time those on duty
who do not perceive the theft (presumably again in the conse-
quence of a failure to search) are punished three degrees less
than the actnal thieves. The commentary adds nothing substan-
tial to the points made in the article. This specifically links the
“not pereeiving” on the part of those in charge of the guards
with a failure to carry out a particular duty, namely to search
those leaving the storehouse. Tt seems reascnable to infer that
the legislators would have snpposed culpability in most cases
where a search had not taken blace, that is, they would have
assumed that there had been carvelessness on the part of the
guards. However again one cannot say that carelessnmess is a
necessary condition of liability. It would not have been open to
the guards to plead as a defence that although they had taken
every care someone had gtill managed to slip out without being
searched. Yet the special rule applied to the case of theft at night
shows that the legislators did take account of what could
reasonably be expected of the guard. At night it would have been
easier for someone to evade a search and hence the penalty for
this case ig reduced by one degree.

15.ii provides that the chief custodiang of the storehouse who
do not perceive the theft are to be punished according to the
value of what was stolen, the maximum penalty being two years
penal servitnde. On the face of it no particular act of earelessness
on the part of the chief custodians seems to have been contem-
plated by the legislators. They appear to have intended to impose
a strict Hability, This impression is borne out by the next section
of 151 which provides that where the keeping of the storehouse
has not been conducted in accordance with the proper regulations
and as a resuli there has been theft, there is respectively an
increase in penalty of one degree. The commentary explaing that
this means that the guards {on day or night watch) have their
Penalties increased where the guard has not been kept in accor-
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ce with the regulations, and the chief custodians have their
g;na;_ffjsincreased where they have failed to see that locking and
aling-have been properly done. The increase in penalty is based
pon breach of duty (in the case of the guards a second breach
uty). Although such breach of duty would not necessarily
""--:bjeen the result of carelessness, in most cases carelessness
1ld-have played some part. Tt is likely that the legislators
ewed the probability of carelessness as justifying the increase
enally, even though proof of absence of carelessness in a
secific-case would not have been a defence (2),

ook" 5, article 4.iii (') provides that where officials work
her and one of them commits a « private offence” the others
ddpot know the circumstances are lable only on the ground
take (shikh). As an example the commentary gives the case
judge who subverts the law and acquits a person who has
1t:ted an offence punishable by one year’s penal servitude.
he other officials concerned with the case who do not perceive
ha;_ble under the law governing mistaken acquittals (shih
The phrase used in the text of the article (“not knowing
ircumstances”) refers to the circumstances under which the

Zté offence” is committed (for example, the taking of a
) and the “not perceiving” of the commentary refers to the
'I_"_é_..to detect that a wrong sentence has been given, Tt appears
the legislator here intended to impose a gtrict Hability since
th the article and commentary mention only the fact of “not
wing” and “not perceiving” and say nothing of breach of a
o.examine or check (%),

wever another section of the same article (4.vii) (%) shows

3) 'T'he tinal sections of 151 and 154 deal with the case of u tsung.

): Bee W. Jomnson, The T'ang Oode T (1979), article 40.2 {p. 218).

{25} Cfr BUNGER, op. cit., 170 who states: “Hat ein Beamter eine solehe
'l_i_che Tat’ begangen, so werden seine Kollegen, die das Vergeben

¢ht bemerken, nur wegen Fahrlfissiglkelt, also weiterhin um eine oder

1_'e'1_"e_ Stufen geringer, bestraft”, However it is difficult to accept that

) t¥ was limited to cases of Fahriissigkeit, as perhaps BuNeer himgeif

cognizes at p. 172.

6): Seo ToHNSON, 0p. ¢it., article 40.6 (p. 222).
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that some limitation was placed on the strictness of the liability,
Normally officials responsible for checking documents were liable
where they failed to detect an error. This section of the article
states that where the obscurity of the terms of a document (its
language and style} malkes it impossible to know through exammi-
nation that an error has occurred, there is no liability. The
commentary specifies that those who examine the document in
the course of a review of a case will find it difficult to perceive
the error and therefore where they do not perceive it they are
not Hable. This is another example in which a demonstrable
absence of carelessness on the part of those who do not perceive
affects liability, in this case precluding it altogether.

Book 24, article 18 provides that where officials at government
posting stations issue horses to those not authorized to use them
the extent of their lHability depends upon whether they know the
circumstances or not. The commentary explains the meaning of
“not know the circumstances” as “where the officials respon-
sible for the issue of the horses have completely failed to make
an investigation and further do not know the (true) eircum-
stances”. It iz clear from this that a eondition of liability is a
failure by the officials to carry out a duty of investigation. Al-
though the commentary does not discuss the reasons for the
failure to investigate there is a reasonable implication that what
the legislators primarily had in mind was an act of carelessness
on the part of the officials, as where they simply had not
bothered to make an investigation at all. The liability of the post
house officials resembles that of the guards at the storehouse
who have failed to search a person leaving with the resuit that
a theft is aceomplished. In both cases liability is founded npon
a breach of duty in all probability brought about by carelessness,
even though it would not be open to the offender to egtahlish a
defence that all due care had been taken.

The article further provides that there is no liability where the
person (improperly) obtaining a horse has produced the appro-
priate tally or warrant. This is explained in the note and
commentary as referring to a situation in which the tally or
warrant has been stolen or forged. In such cases, it is said, even
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by examination the truth cannot be perceived and known. The
mention of “perceive” as well as “know” is probably due to the
fact that in this case there has been an investigation and yet
“the officials cannot ag a result of perception know that the
“tallies have been stolen or forged. In the case where no investi-
‘gation has been made it is sufficient to speak of “not knowing
‘the circumstances” since there has been nothing to constitute
am object of perception (). One again has here a precisely defined
‘actual situation where no liability is entailed. The reason, one
may infer, is that by no exercise of care could the officials have
cietected the lack of authorization.

Book 8, article 14 deals with the liability of those whose duty
it s to watch at frontier towns and prevent the entry or exit of
illainons persons (robbers or spies). If those who watch do not
erceive the passing of such persons they incur a punishment of
nal servitude for one and a half years. The commentary speci-
ies more clogely the extent of the duty imposed on the watchers:
their concern is with those who pass on roads which can be seen
y the eye. “Not perceiving” is here given the most literal inter-
prefation a8 what is within the range of vision and yet is not
oticed. There is a clear implication that if wrongdoers had
issed on the road within the eyesight of those appointed to
stch for them they should have been noticed. Failure to perceive
'i'nany cases would be directly attiributable to some act of
elegsness or inattention. At the same time liability is stil}
imposed for the mere fact of “not perceiving”; a plea that all
care had been exercised would not have been accepiable as a

:'B'bok 9, article 2 deals comprehensively with examinations.

(27) One may compare the language used in book 26, article 30 which
ifiposes a liability for defective articles not only on their manufacturer
iseller but also on the relevant market, district and regional officials.
@ extent of the liability of the officials depends upon whether they know
he' circumstances or whether they have not perceived (the defect). The
ommentary places “perceiving” in the context of investigation; fhe
JIficialg are liable for “not perceiving” where they have examined the
Biljticle and failed to notice its defect.
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Officials are made liable for recommending improper persons as
candidates, for wrongful conduct of the examinations and for
wrongful assessment of their results. The fourth part of the
article distinguishes between the case where the official “re-
ceives” (that is, trusts) the words {of the candidate) and does
not perceive their ervors and the case where he kunows they are
erroneous but allows them to be acted upon. The commentary
explains the case of “not perceiving” as one in which the officials
recommending candidates for the doctoral examinations or
conducting the examination of merits (¥) “receive” the words of
the candidate or the official whose performance is under review
and do not perceive their mistakes or omissions. In such a case
the penalty is one degree less than that for the ordinary case
where the recommending or examining official unintentionally
makes a mistake (¥). “Receiving” the candidate’s words thus
counts as a mitigation probably because the official has acted
on the basis of what he had been told and had not acted without
receiving any information from the candidate or making any
proper inquiry, One can say that he had been less careless in the
former than in the latter case, even thongh some degree of
carelessness would have been present in his failure to check the
agecuracy of the candidate’s statement.

The conclusions suggested by the rules which have been
considered above may be summarized as follows: {i} where
liability is imposed on account of “not perceiving” {or “not
knowing”) it is the fact of not perceiving or not knowing which
imposes liability, that is, no reference is made by the phrases pu
chiieh or pu chih themselves to the circumstances responsible
for this state of affairs or to any partienlar state of mind on
the part of the offender; (ii) sometimes it is clear from the
context that the legislator in fact wishes to impose a strict
Lability in the sense that he does not contemplate the “not
perceiving” or the “not knowing” as arising from a breach of
duty or an act of carelessness; but (1) sometimes the legislator

(28) An annual review of an official’s performance determining hig
promotion or demotion.
(29) See below under shih.
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k liability for not perceiving with breach of a particular
.' hére this is the case he probably had in mind situations
ich the breach had resulted from carelessness, even though
ty wits still strict in the sense that absence of carelessness
er:personal fault did not constitute a defence; and (iv)
mes the behaviour which could reasonably be expected of
8 In- given situations was taken into account in the
na,non of the penalty, suggesting that the legislator in a
se-where there was no carelessness imposged a lghter
'tha,n that imposed in other cases, or no penalty at all.

eaﬁ'mg of ¢5’0 in the code is “mistake”. It may be found
elf or in conjunction with another word, especially shik ().
i tlaliy 15’0 seems to express a mistake in the performance
q 013 in the assertion of a claim. Sometimes there ig simply
'nce to the fact that a mistake has occurred, for example
preparatlon of the imperial medicine where the correct
tion is followed (Y or of an official document (*, in
g.__he palace by the wrong gate (¥), in writing the place of
ation for a courier (*) and in claiming a free person to be

(fS . Sometimes the nature of the mistake iy explained.
8 Book 7, article 14 regulating the opening of the gates of the
1 palace at night establishes a penalty for to0 with
t ’to the tallies or the unlocking of the gate. The commen-

‘cannot determine whether #8’c expresses a particular kind of

different from the kind expressed by the word with which it ig

o,

=Book 1, article 6, commentary (JomNson, op, cit., 72). However the

fismentary to another article (book 9, article 12) gives as an example of
In the preparation of the bmperial medicine the case of the weight

ngredients being incorrect as where there is too much of one, too

nother,

J:Te’o shil: book 3, article 4.

‘Book 7, article 8.

34) F's’0 wu: boak 10, article 13.

251 Book 26, article 13,
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tary explains the mistake with respect to the tallies as the use
of tallies which do not relate to the opening and shutting of the
gates, and that with respect to unlocking the gate as the failure
to follow the usual procedure (¥). Book 9, article 10 on court
sacrifices and assemblies imposes a penalty on guards or atten-
dants who make mistakes (shik ts’0) or fail to observe the proper
teremony. The note and commentary give ag examples: shouting
out the words of the ceremony, and sitting or standing in an
Incorvect posture. A mistake (shih ts’0) in carrying out the terms
of an imperial decree is defined as omitting to carry out the
burport of the decree (*"), and #s’ shih in the drafting of an
imperial decree appear to be mistakes in the formation of the
characters or the use of the wrong character (%),

Ts’o thus expresses the fact that a mistake hag occurred, The
emphagis generally seems to be on the fact that the correct way
of performing an act has not been followed or that the correct
bagis for a claim is not present. Normally ¢s’o refers to cases in
Which the failure to carry out the correct procedure ig not
deliberate, Perhaps it invariably does so. But one cannot be
entively sure, Tn the case of the failure to observe the correct
Procedure in court sacrifices or assemblies it does not seem to be
relevant whether the shouting of words or the disregpectful
posture was deliberate or not. The evidence does not suggest that
one can take ¢s’ as being primarily expressive of any particular
mental state, whether one of intention or, more significantly,
one marked by lack of attention to the task in hand.

Wa

In its widest sense wu means “what ig not intentional”, Actg
which take place wu may be defined in termg of fei ku (“not
deliberate™), Thug a berson without authorization who enters

(86) Book 8, article G.ili, commentary illustrates mistake with respect
to locking the door by & case in which the key does not it the lock,

(37) Book 9, article 22 and note.

(38) Book 9, artiele 28, commentary.
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pper section of the palace hall and carries weapons or
es. the presence of the emperor is fo be beheaded, But in a
5f.gmi 1w he may petition the emperor for clemency. The
'entary defines mi wu as “not deliberately (fei fu)} making
nauthorized entry” {(*), Acts committed <« may be con-
.d with those committed ku; again the force of wu is to
g5 the lack of intention. Thus a contrast is drawn between
1d wu preparing imperial boats which are infirm (and {he
(40), between ku and wu creating a disturbance in the
ket (with the result that someone is killed) (), between ku
p: shil cansing damage by fire or water (%), between ku
s destroying gravestones or stone animalg (¥) or official
rivate articles (%), and between ku and wu killing of
al or private horses and cattle (). Further the context may
‘it _clear that ww has the sense of “noun-intentional”, as
case where an old opinion is cited to the effect that the
ishment for offences committed wu may be redeemed by the
ent of copper (%), or where persons wu break into the
erial. procession (¥), or where mixed drugs instead of food
6 brought to the imperial kitchen (¥), or where the rules
ermng the presentation of food to officials are wu vio-
7}, or where various kinds of articles are destroyed wu ().

hough wu always implies that the act or omission which it

Jook T, article 2.iii, M4 itself means infer alia “to be confused, go
y;commit an error”, See also book 23, arficle 6 (wuz mixing of
eing not in accord with the original prescription with the result that
meone dies the case is treated as a fei T offence) ; book %, article 8
en who 1w do not leave the palace after completing their task).
Bock 1, article 6, section 8, commentary (Jomnsow, op. eif., T8).
=Book 27, article 1.

:Book 27, article 12.

. Book 27, article 20.

Book 27, article 23.

Boolk 15, article 8,

Book 1, article 5, guestion and reply (Jomnson, op. cit., 61),

Book 7, article 17.

~Book 9, article 17.

Book 9, article 12.

Book 25, articles 13, 16, 20.
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qualifies occurred unintentionally its specific reference is some-
times more to the element of mistake than to that of non-inten-
tion. Tn this case it is used with the same sense as ¢8’o and
Indeed may be joined with this word. Thus mistakes in mixing
or labelling the imperial medicine are described as wa or ts’e (°1),
and wu with respect to labelling is illustrated by a case in which
pills are described as powders or a “hot” medicine as “cold” (*).
Mistakes in preparing the emperor’s food through not following
the rules specified in the cook hook are also described as wu ),
as are mistakes in the making of the imperial boats which turn
out not to be strong (*). All these mistakes in connection with
the imperial medicine, food or boats are treated as cases of strict
liability. Tt is stated that the doctor in following the prescription
is not allowed to make a mistake {*), that those preparing the
imperial food must show reverent attention to the cook hook (%)
and that the workmen making the imperial boats must use their
mind and strength to the utmost {"}). These statements are
interesting. In other cases of non-intentional acts or omissions
lability is strict, even where the likely reason for the act or
omission ig carelessness, and yet one finds no explicit statement
about the need to take care. The reason for the emphasis on the
nieed to use the utmost care in matters concerning the emperor
may be the wish of the legislators parily to underline the
importance of services to the emperor and partly to justify the

(51) Book 1, article 6§, section 6 (Jomnson, op. cit., T1f) ; book 9, article
12,

(52} Book 1, article 6, commentary {(Jomnson, op. 6it., 72). See also above
under ts'o and boolk 26, article 7.

(53) Book 1, article 6, section 7 (Jomnsown, op. cit,, 73) and see book 9,
article 12, commentary for examples (from the cook book) of combinations
of food to be avoided.

(64) Book 1, article 6, section & (JomNsoN, op, cit.,, 73) and see also
hook 9, article 13,

(55) Book 9, article 12, commentary.

(56) Commentary to book 1, article 6, section 7 (JoENsON, op. eit.,, 72},

(57) Commentary to book 1, article 6, section 8 (Foungon, op. cit.,, 73).
Compare also the Hability of a guardsman who draws his sword wu in the
presence of the emperor; he is liable irrespective of the circnmstances of
the mistake (book 7, article 16.v).
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e Hability appears te have been strict in the sense that
rdoi who made the mistake could not plead as a defence
1 possible care had been exercised. A distinction is drawn
written and oral submissiong to the throne, If a taboo
¢ mistakenly used or some other mistake occurs the
i the case of the oral submission is less than that in
“of the written (*®), If in an oral submission the mistake
than the use of a taboo name) is net such as fo cause the
oir;;or purperi of the submission to be lost there is no
Wu in documents is defined as being the addition or
ction of characters or the writing of erroneous characters
"-Ii)_-. Except in the case of submissions to the throne
gble” mistakes attract no penalty. “Allowahble” means a
e which is readily apparent on inspection of the docu-

¢times one is given a hint or even a description of the
ances under which the mistake designated by wu oecurs.
failure to lock the palace gate at night is deseribed with
rage wong wu (*). Wong shows that the mistake has
through a lapse of memory on the part of the person
sible (*!). The wu killing of official or private horses and
explained with the phrase “what the eye does not see,
he-mind does not intend”. The first part is illustrated
e'case in which the animal killed is not in 2 place where
nd catile are normally tethered or pastured, and the
by the case in which a person wishes to kill wild beasts
nistakenly kills a domestic animal (), Where there is

58): The same applies in the case of other doctunents,

See boolk 10, articles 1-3 and their respective commentaries,

ook 7, article 14.ii.

'S_imilar usage in book 8, artiecle 6.1ii; book 9, article 23 (forgetting
rry:iout an imperial order).

cok 15, article 8ii and commentary. Compensation is to be paid
owner of the animal but no penalty is exacted from the offender.
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construction or demolition work €6 be done and the Preparation
and planning have not shown care and by mistake (wu) someone
ig killed, those responsible incur g penalty of penal servitnde
for one and a half years (%), Several articles determine the lia-
bility of ww killing where the surrounding circumstances snggest
bersonal fault even though there was no intention to kill the
particnlar vietim. The two most important cases are the wu
killing of someone in the course of a robbery or of g tight, Sueh
killing, even though it oecurred accidentally or by mistake, ig
not treated as redeemable by payment of copper because of the
unlawfel nature of the Idller’s original intention - to rob or to
inflict injury in a fight (%),

The material summarized in the preceding Paragraphs indica-
tes that wu may €Xpress a range of misiaken acts or omissiong
where the only constant element is that the act or omission
occurred unintentionally. Tn some cases a striet liability is
imposed and no account i8 taken of personal fault. But in other
cases personal fault was taken inio account although the precise
extent to which it wag held to be relevant cannot always he
determined. Where Soleone was accidentally killed in the course
of a vobbery or a fight the killer’s initial anlawful intention to
take another’s goods or to injure another (%) wag the personal
fanlt considered ag decisive for the determination of liability.
In the case of demolition or construction work the liability for
someone’s accidental death is grounded upon a failure to take
proper care in the conduct of the worls, There is here personal
fanlt in the sense that the workmen or supervisors did not
properly engage their minds in the performance of their task,
Where horses or cattle are killed in circumstances falling within
the rubrie “what the eye does not see, what the mind does not

(63) Book 18, article 21.ii and commentary,

(64) Iror examples and detniled discussion see bogk 238, article 4 with
commentary and questions and answers; book 20, article 1 and commen-
tary; book 17, article 10, first question and answer,

{65) The case of g fight requires qualification since no distinction seems
to have been drawn between fighting by way of aggression and fighting
in gelf-defence,
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end”, the position with respect to personal faul{ is less clear.
ile- the case might be that the offender was personally at
uitiin that he had net made any investigation at all before
rling his missile or firing his arrow, equally he would fall
tliin the robric if he had taken every possible precaution and
t by some mischance still procured the death of an animal (%).

The pattern of usage for shih is similar to that for wu. Possibly
éh had acquired a more technical usage in that it is the word
ﬁlariy found in rules which impose liability for certain types
jon-intentional wrong, as the giving of a mistaken judgement
hik ju ch’u} or for “accidental” () killing (kuo shilh sha).
But it is difficult to detect any difference in the actual meaning
of the two terms. Like wu, shilv always expresses something done
or:omitted unintentionally and, also like wwu, it frequently
presses simply the absence of intention. Liability for wrong
cisions or judgements given shil is contrasted with that for
! given ku (*), and in one place shih in this context is
plicitly defined as non-intentional {fei ku) (¥). However one
ould note that liability on the ground of shik giving a wrong
_¢ision is applied not only to the official or judge who makes
‘the decision but also to such of his colleagues, superiors and
feriors as are within the limits of the rules of collective lia-

{66} The phrase “what the eye does not see, what the mind does not

tend” (as an explanation of w in this context) cannot be interpreted

i the same way as the phrase “what ear and eye do not reach, what
dught and care do not reach” used in the context of kuo shikh sha (see

halow under shil}. The 4w killing of the animal (in contrast to the ku

Cilling} must cover both cases where there has been carelessness and cases

‘here there has not.

(67) This should not be taken as an acenrate rendering of the phrase

Gt0 shih tor all cases of its occurrence.

“(68) e.g. Book 2, article 7.ii (Jomwsow, op. cit, article 14.3, p. 103);

ook 5, article 4.Lii and commentary (Jomnson, article 40, p. 2161} ; book

9, article 6; book 30, articles 8, 4, 9, 18, 17.

(69) Book 30, article 16, commentary,
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bility. Hence shik in this context acquires a range of meaning
which can be understood only from an examination of the rules
which define exactly which officials under which circumstances
are liable on the ground of shih making a wrong decision ().
Other cases in which the prime reference of shikh is to the absence
of intention are breach of the rules for the supply of food to
officials ("), the escape of animals which damage property (),
failing to present oneself when the army is due to start (®), in-
correct estimate of materials and labour for public works (™),
cauging fires(¥) and delay in reporting ceriain facts to the
anthorities (%).

Shih may express not so much the fact that something has
occurred unintentionally (although normally this will be implied)
as the fact that an error has been made. Thus one has failure
to carry out the ferms of an imperial order described as shikh
(where the idea or purpose of the order has not been under-
stood) (7). Mistakes in memorials or other documents are
described as ts'o shih (™) or shih (™). Mistakes in sacrificial or

{70) One example: book 2, article 7.i1 (Jomwson, cited note 88) refers to
Ew shife in the context of sentencing, The commentary illustrates this with
a case in which a judge deliberately (hu) decreases a person's offence,
His superior who does not know the circumstances {(and does not correct
the decision) is liable on the ground of shikh,

{71} Book 9, article 18, commentary (wu shil},

(72) Book 15, article 15. 8hdh is explained in the commentary as not
deliberately {fei ku) setting loose the animal,

{78) Book 16, article 7. Here because of the gravity of the offence the
same penalty (beheading) is imposed for shih as for fu failing to appear.

(74) Book 16, article 18.

(75) Book 27, articles 6, 8, 9.

(76) Book 80, article 19, commentary.

(77) Book 2, article 10.ii question and answer (Jouwsow, op. cft., 114):
book 9, article 22 and comuneniary (using the expression shih is'c). Cfr
also the commentary to book 9, article 23 and book 10, article 1 where
8hili in the drafting of an imperial decree is taken to be fTailure to carry
out its purpose or intention.

(78) Book 5, article 4.ii, commentary (Jounson, op. cit.,, article 40.8a,
p. 2200 ; book 8, article 23, commentary and book 10, article 3 where 8o
shih is used in the sense of mistake in the actnal characters.

(79) Book 5, article 4.iv and v, commentary (Jounson, op, cit,, article
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tirt ceremonial (speaking the words too loudly, adopting an
mproper posture} are described as shih tso and shih (%), Errors
mmnitted in the ceremony of offering the imperial carriage to
e emperor (adopiing an incorrect posture) are deseribed as
-shik (*). Such error in the performance of a ceremony is
nteresiing because the offender’s state of mind appears to be
¢levant. Even were the act infringing the rule committed
itentionally it still seems as though it would have been
¢ribed in terms of shih.

nstances of personal fanit falling short of deliberate mis-
uct may be expressed by shih. Book 9, article 2 imposes a
Ity on officials who shih recommend unsuitable persons as
idates for the examinations. The commentary explains shib
a case in which the official believes that the candidate is
'hy of recommendation. He does not out of private interest
owmoly put forward an unsuitable person, but simply fails to
stigate whether the character of the candidate is virtuous.
e:is a clear impHeation that the official has been careless
the performance of a duty in that he has not applied his mind
erly to the question of the candidate’s suitability. The senior
fficials of the district and province to which a village belongs
re liable if they do not perceive that the village headman has
de no written household returns. The commentary explains
“they have the responsibility for investigating the returns.
r:failure to do so is described as wei (disregard) shih (%2).
here expresses a personal fault on the part of the officials
testion constituted by their failure to investigate whether
sehold registers had been returned.

_o__:qj"oined with the word kuo (%), shih is nged in the code to
ess one of the categories of killing. Where 3 killing oeccurs

nd 5, p. 221). The commentaries employ the expression kuei shih;
5 difficult to see the exact force of kuad (translated by JomNsox as
radiction™).

= Book 9, article 10 and commentary.

1) Book 9, article 15 and commentary, and for kai see note 79,

2) Book 12, article 3, commentary to note.

3) Kuo means inter alia “error, fauit”.
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S 70

kw6 shilh no punishment ig imposed, but the killer is permitted
to redeem his offence by the payment of copper (¥). The note and
commentary to the article gloss kuo shih as “what ear and eye
do not reach, what thought and care do not reach”. Illustrations
given are the throwing of a brick or tile when one does not hear
or See anyone (referable to “what ear and eye do not reach”), the
throwing of a tile or rock in a lonely place where there ought
not to be anyone and accidentally (wu) killing someone, the
lifting by several people of an object too heavy for their strength
where one stumbles and someone is killed, elimbing with others
a high place or traversing a dangerous passage where one
person’s foot slips and someone is killed, and killing someone by
chance when hunting wild beasts (apparently referable to “what
thought and ecare do not reach”).

There has been some controversy over the interpretation of the
phrase “what ear and eye do not reach, what thought and care
do not reach”. One view treats it as a statement of liability on
accomnt of negligence (¥). This is probably wrong. Literally
regarded the phrase seems to express “what could not in the
circumstances have been seen or heard, or what could not have
been contemplated by the exercige of thought and care”. Some of
the examples, however, might strike a modern reader as rather
awkward illustrations of the phrase interpreted in this sense.
Where people lift a beam too heavy for their strength, climb high
places or traverse dangerous passages it might be thought that
they ought to have contemplated the possibility of accidents and
hence have exercised special care or not have undertaken the
venture at all. But it is probable that the Tang legislators
attributed the death in these situations to external circumstances
which in their view could not have been avoided through the
exercise of care and thought at the time {*). Hence one has strict

(84) Book 23, article 7.

(85) BunaeEer, 8§t. Serica 9 (1950), 131.

(86) Compare the rule establishing Hability for killing in & game where
the penalty is increased if the game iz dangerous and due care is not
taken with the result that somecne is killed (book 23, article 6 and ecom-
mentary).
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;htym the sense that the fact of someone being killed imposes
ility on the person from whose act the death resulted. On
her hand the fact that there was deemed to be no careless-
r.other personal fault determines the nature of the penalty
ment of copper. More accurately, perhaps, it allows the
_1_fa.11ge of punishments imposed on people who kill others
"‘_:'rédeemed” by payment of copper (¥).

v buo shih sha constitutes one of the basic categories of
it iz applied in the code to a wide variety of states of
which result in someone’s death. The only common factor
so cases is that the killing was not intended. For example,
k 15; avticle 11 provides that an ox which has once gored or
gsomeone must be marked or fettered in a certain way and
known to be violent should be killed. If these provisions
not observed and the ox or dog (acting of its own accord)
omeone the law of kuo shih she is applied. The same article
goes on to provide that where a person has been hired for
{ku) to cure an animal or without reason excites it and is
v injured the owner is not liable. A note to the article
ies that where someone has been asked to cure the animal
fee is paid (ch’ien) the law of Luo shih is to be followed.
xplanation for the absence of liability in the case where
n is hired to cure the animal the commentary cites the
hit a fee has been paid.

ere” meat hias become poisonous it should be destroyed
diately by the owner. If this is not done and someone eats
dies the owner is liable under the law of kuo shih she (%),
rgon on urgent public or private business drives a cart or
% horse in the eity and thereby kills someone, the penalty
that for kuo shih sha, and if the death is the result of the horse
ming frightened and unmanageable the penalty is decreased
two degrees (¥). If a supervisory official on aceount of a

jRécently on the meaning of kuo shih see M.J, MEIJER, review of
ra Shigeo, Studies in Ching Law (in Japanese), T'oung Pao LXVI
350.

): Book 18, article 3.ii.

893 Bool 26, article 4.
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public matter beats a person and so brings about his death he is
liable under the law of kuo shih sha ().

The reason for the application to these cases of the law of ko
shily sha probably varied according to the circumstances. In the
case of the dangerous animal and the poisoned meat there was
clearly fault on the part of the owner in the sense that he had
not observed the duty enjoined on him by the law. Such fanlt
in most cases is likely to have proceeded from carelessness.
However the owner of the animal or the meat has not himself
brought about the death in the sense of directly and immediately
causing it and hence the law may have been content with the
imposition of the lightest available penalty, Where a person
had been agked to cure an animal and was killed or injured
the reason for applying the kuo shih law and so providing for the
payment of copper to his family is the fact that no fee has been
paid. Payment of a fee entails acceptance of the rigk of death
or injury by the person hired and hence the owner of the animal
is not liable at all. The same applies where a person brings upon
himself death or injury through his own fault ag by exciting
the animal without reason. On the other hand, the person on
urgent business and the official do directly and immediately
bring about another’s death. There may even have been personal
fault in the sense that the horse was driven recklessly (*!) or
the beating was excessive. Nevertheless the killing was still
deemed to fall nnder the head of kuo shikh probably because the
urgency of the business or the public interest involved provided
a sufficiently mitigating cirecnmstance.

Conclusion

It one takes fault in the sense of a blameworthy state of mind
the only clear case consistently recognized in the code is that of
intending or knowing on the part of the person made liable.

(90) Book 30, article 1.
(91) One notes the decrease in penalty where the fault of the driver
might be guestionable,
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ot of course the state of mind in itself which is punished
aet or omission held to be attributable to it. The code
:'_-"estabiishes a negative state of mind as a condition of
iy attaching penal conseguences to acts or omissions
ble to “not kmowing” or “not perceiving”, All that is
hy these phrases is that the person made liable (or perhaps
be exempt from liability) has not in fact known or
“a particular state of affairs. There is no necessary
n that such lack of knowledge or failure to perceive
._'.C;}.Tthy in the sense that he should have known or
|, and therefore no necegsary reference to an “inatten-
e of mind.

1y, although not invariably (%), the punishment where
intention or knowledge is more severe than where there
knowledge or failure to perceive. But the latter “states
till attract liability. Hence one can speak of a Hability
1 the ground of intending or knowing contrasting with
ability in the sense that the offender’s particular state
granted that it was not one of intending or knowing)
elévant. One cannot, however, leave the matter here because
rg. of the code use “not knowing” or “not perceiving”
ther different kinds of context. Sometimes it is clear
legislators intend to impose a strict liability in the
at they regard the question whether all due care was
r not ag irrelevant. Yet in other cases the context
ha_ﬁ the legislators in imposing s liability for “not
ng” or “not knowing” had in mind cases in which there
failure to perform a particular duty (with the forther
i that failure to perform would normally be the result
55 '__éss) or some gpecific act of carelessness had oceurred.

liability flows from a breach of duty it may remain
in the sense that an assertion that all eare had been
d':ji:r'o-uld not, even if proved, have been acceptable as a
lhe legislator wishes to impose liability in effect for
ess and achieves this result through a formulation which

e fiote 73 above,
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covers sitnations in which there has been no carelessness ag
well as those in which there has. The particular formulation
chosen (“not knowing” or “not perceiving”) provided an easily
agcertained and convenient bagis for the determination of Ha-
bility. At other times, however, it is a particular sitnation dis-
closing lack of care which is held to attract liability or one
showing no lack of care which is held to mitigate or execlude
Hability.

“Mistake” or “accident” is expressed variously in the code by
the terms fs'o, wu or shih or some combination of these. The
context shows whether the reference of the term is to the fact
that a mistake in procedure has occurred, to the fact that some-
thing has been done unintentionally, to the fact that there hag
been no personal fault or to the fact that there has been careless
ness. There is no separate recognition of carelessness as a crite-
rion of liability, no recognition of what in modern law would be
called a category of negligence. Vet there is recognition of
carelessnesg as a mental state which should attract liability.

Neither the articles nor the notes attached to them specifieally
mention carelessness or any state of mind that could be described
as careless. The commentary occasionally explaing the provisions
of an article by a reference to the need for care or a failure
to exercise sufficient care and foresight. Snch references show
that the writers of the commentary regarded such mental states
as relevant for the proper comprehension of a provision. By and
large, however, references to care or carelessness or to attentive
or inatientive states of mind are not explicit. Where the code
does wish account to be taken of carelessness it normally des-
cribes a specific situation and establishes whether there is or is
not to be liability in that situation. Care or carelessness is
implicit in the specific sitwation. It is not abstracted and
presented as an independent criterion for attaching, diminishing
or removing liability (*).

(93} I am most grateful for help generously given by Dr. M.J. MEIJER
and Professor A.F.P, HULSEWE.



